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CHAPTER 15

Laws Conceming Tattooing

SIMAN 180
THE PROHIBITION OF TATTOOING

§1

ATattooing involves scratching the skin and filling the

scratch with blue dye or special ink or any color that

leaves a permanent mark.

SIMAN 180

(A) Tattooing., The Mishnah® rules
that if one writes without scratching the
skin underneath or scratches the skin
without filling the scratch with color he is
not liable; he is liable only if he both
scratches the skin and fills it with color.
And the Rambam® writes, based on this
Mishnah, that he is not liable; only if he
both scratches the skin and fills the
scratch with a color is he liable. What if
one writes on his skin such as doctors
. commonly do, writing telephone numbers
on the palm of their hands when paper is
not available or when they are in a rush?
Is this permissible or is there a Rabbinic
transgression in doing so? For the Mish-
neh and the Rambam says of one who
writes without scratching the skin under-
neath that he is not liable (or that he is
exempt), intimating that he is liable by
Rabbinic law. Moreover, Tosafot®® write:
He has not transgressed Torah law but he
has transgressed Rabbinic law.

The Rambam'™ rules that one who cuts
off his beard with scissors (as opposed to
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shaving it off with a razor) is exempt from
punishment (the Mishnah® writes: He is
only liable by Torah law if he shaves off
his beard with a razor). The Kesef Mish-
neh! comments that by writing “exempt”
it would appear that the Eambam rules
that this is by Torah law only, but it would
still be forbidden by Rabbinic law (¢his is
the usual meaning of “exempt” — author’s
note). But, the Kesef Mishnah concludes
that the Rambam merely followed the
wording of the Mishneh writing exempt
instead of permitted without being pre-
cise, but the halachah is that this is per-
misgible. One may therefore say that both
the Mishnah and the Raombam quoted
above may not necessarily mean that it is
not permissible by Rabbinic law to write
on one’s skin, as is often done.

The Minchat Chinuch,'® however, writes
that it is uncertain from the wording
of the Rambam whether writing or
scratching alone is Rabbinically forbidden -
or not. From the fact that he writes ex-
empt it would appear that one who does
so transgresses Rabbinic law although
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CHAPTER 15: LAWS CONCERNING TATTOOING

the Kesef Mishneh believes that it is per-
missible without any transgression. On
the other hand, Tosafot write that there is
a Rabbinic transgression and the Beit
Shmuel also writes that even if he only
writes without scratching he has trans-
gressed Rabbinic law. However, Rabbinic
law only forbids writing that is perma-
nently indelible, but if he merely uses ink
to write on his body he does not transgress
any law. -
Rav Kanievsky shlita® concludes tha
both the Rosh and the Meiri rule that
there is no transgression in writing with-
out scratching or vice versa. And although
Tosafot appear to rule that this is a Rabbi-
nic transgression and so does the Beit
Shmuel, nevertheless both the Chatam
Sofer’® and Dina DeChayei™ write that
there are many acharonim!!? who rule le-
niently. Even then, this controversy is
only with regard to one who scratches but
does not write. However regarding one
who writes without scratching there is no

proof that this is Rabbinically forbidden -

at all. On the other hand, the Minchat
Chinuch, Sefer Kovetz and Dina DeChayei
all write that in the opinion of Tosafot
there is a Rabbinic transgression. There-
fore if one wishes to act leniently and
write on his skin writing that is tempor-
ary, there are those on whose ruling he
can depend. And the acharonim have al-
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ready written that the present day cus-
tom s to act leniently.

The Shevet HaLevil'® writes that the
words of the Minchat Chinuch are surpris-
ing for if one looks at what the Tosafot Ha-
Rosh writes, one will see that there is only
a Rabbinic transgression if one scratches
his skin without filling the area with ink.
There is no mention of writing without
scratching. The Beit Shmuel also only re-
fers to writing without filling with ink,
meaning scratching without filling with
ink; that is Rabbinically forbidden. But
writing without scratching is not men-
tioned and the language of the Gemara
(Gittin 20b) is “wrote and scratched.”

Finally, since the Shulchan Aruch and
Rama, the Chochmat Adam,™® Kitzur
Shulchan Aruch™ and Ben Ish Chail® all
do not mention writing alone on the skin
without scratching, it would seem that
writing alone does not involve any trans-
gression.

Rav Shlomo Zalman Auerbach 21 told
me that one may write on one’s skin with
a pen. Doing so does not involve any
transgression of even a Rabbinic prohibi-
tion for since he intends to erase it soon,
the writing is not permanent. One may
not, of course, apply this ruling to writing
on Shabbat. See Nishmat Avraham, vol. 1
Orach Chaim, Siman 340D.
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CHAPTER 32: LAWS OF BIKUR CHOLIM

ingly, being unable to resist temptation and those that I
committed rebelliously. Give me my portion in the Garden
of Eden and grant that I be in the World to Come which
has been set aside for the righteous. ®(If he wishes to say the
lengthy confession that is said on Yom Kippur, he may do so.)

SIMAN 339
THE LAWS CONCERNING A GOSSES

§1 @A gosses is ®considered to be alive in every respect.

(D) If he wishes to say the lengthy
confession, The Gra!'¥ writes that this
applies even to one who is healthy, as the
Gemara® states. However for a dying pa-
tient it would be best to say the lengthy
confession for it is better if he enumerates
his sins®! (see Nishmat Avraham, vol. 1
Orach Chaim, Siman 618L). The Darchei
Moshe,?2 quoting the Kol Bo, writes that
if he wishes to say the lengthy confession
he should say: My Lord and the Lord of
my fathers, may my prayer come before
You etc. I have been guilty, I have be-
trayed ete. (This is said every day after the
Shemoneh Esrei of Shacharit and Minchah
by the Sephardi communities and on Yom
Kippur by the Ashkenazi communities'®® —
author.) It would be good if he enumerates
not only his sins but also those occasions
when he did resist the temptation to sin,
for in this way he may remember other
sins that he has forgotten, will regret hav-
ing done them and thus repent completely.

SIMAN 339

(A) A gosses. The Rambam,! as trans-
lated by Rav Kapach, defines a gosses as
one who is breathing his last breaths (the
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standard translations have: whose death
rattle can be heard). The Rama'® defines
him as one who, when about to die, brings
up sputum into his throat as a result of a
tightness in his chest. On the other hand,
we find® that this period can take up to
three days. .

There is no accurate modern definition
that I know of as to when a dying patient
'is a gosses. A loose, but practical, defini-
tion might be: a patient who has reached
the terminal stage of his illness and for
whom nothing further can be done, and
who has been defined, after halachic con-
sultation and ruling, as being in the cate-
gory of DNR (do not resuscitate). When I
asked Rav Auerbach zt”l how to define a-
gosses, he answered: You are the doctor.
Most doctors and members of burial socie-
ties with experience of the dying, sense
when a patient becomes a gosses. How-
ever, although a patierit may live for days
after senior physicians and nurses have
thought that he was a gosses, neverthe-
less the moment this decision is made,
various halachot apply to him; see C be-
low, p. 318,

for the full text. '
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(B) considered to be alive in every
respect. It is forbidden to hasten his
death™ and, if his condition can be trea-
ted, one is obligated to set aside Sabbath
laws for him.® The Mishnah Berurah®
rules that if he is found alive under rub-
ble, even if his brain is crushed so that he
cannot live for more than a while, Sab-
bath laws are set aside to rescue him. See
Nishmat Avraham, vol. 1 Orach Chaim,
Siman 329D. Therefore as long as thereis
the slightest hope and possibility that a
patient is still alive and treatable, every
effort must be made to treat him, includ-
ing full resuscitation where needed.”

DEFINING DEATH. The Mishnah®
says: If a building collapses on Shabbat
and it is uncertain whether someone un-
der the rubble is alive or not ... Sabbath
laws are set aside to rescue him so long as
there is a chance that he is alive. If he
is found dead, he is left where he is until
the termination of the Sabbath. The
Gemara asks: To what extent should the
rubble be moved (breaking Sabbath laws)
to examine whether he is alive or not?
One opinion is, as far as his nostrils,
whereas another is, as far as his heart.
Rashi' explains that this refers to one
who appears to be dead since he lies mo-
tionless, Rav Pappa says that this contro-
versy (as far as his nostrils or as far as his
heart) only refers to the situation when
the victim’s legs are reached first. It is in
this situation that one opinion rules that
when his heart is reached and can be ex-
amined, that is sufficient to detemine
whether he is still alive. The other opinion
rules that one must continue to clear the
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rubble until the victim’s nostrils are
reached, for there are times when his
heart is no longer beating perceptibly,
although he may still be breathing suffi-
ciently for it to be discerned at his nose
(see Rashil'Vl), But if his head is uncovered
first, once his nose can be examined for
signs that he is still breathing, no further
examination is necessary, for the verse
says:1? “All in whose nostrils was the
breath of the spirit of life.” This is also the
ruling of the Shulchan Aruch.3

It appears certain to the Gemara that
there cannot be a beating heart in a per-
son who is not breathing, and at first
sight, it would appear from this Gemara
and Rashi that it is sufficient to define
death as the cessation of brain function
(Rashi, reference 10) and breathing alone
without any further need to even examine
the heart. However, at that time when
resuscitation was unknown, it would cer-
tainly be immaterial, as far as continuing
to desecrate the Sabbath, to examine his
heart. Nowadays, however, when there is
a possiblity of resuscitating someone who
is not breathing or whose heart has

stopped beating, or both, one certainly .

needs to take into consideration all three
criteria mentioned in the Gemara and Ra-
shi (reference 10) — namely that he lies
motionless like a stone (the cessation of
brain function), and is without heartbeat
and respiration - before death can be
pronounced. Rav Auerbach zt”! wrote to
me that since cardio-pulmonary resusci-
tation (CPR) and other modern measures
were unknown then,!¥ it is possible that
after the patient died “completely” (that
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CHAPTER 32: LAWS OF BIKUR CHOLIM

is, all three criteria are met), he would be
considered dead retroactively from the
moment he ceased to breathe. Thus we
should not think that Chazal mistakenly
defined a live person (whose heart was still
beating — author) as dead (since he was no
longer breathing — author) and thus bur-
ied him alive. See also Nishmat Avraham,
vol. 1 Orach Chaim, Siman 329D, p. 219 in
Rav Auerbach zt’I’s name.,

The Mishnah Berurah, quoted above
(reference 6), writes in the name of risho-
nim%% that Sabbath laws are set aside to
rescue someone from under rubble, even
if his brain has been crushed to such a
degree that he can live only for a short
while. At first sight it would appear that
such a person is not to be considered dead
and Sabbath laws must be set aside for
him where necessary, even though he has
a crushed brain and, presumably, no
brain function, However Rav Auerbach
zt” wrote to me that there is no proof
from this Mishnah Berurah; it could be
that his sources refer to cases in which
part of the brain is still functioning. Rav
Neuwirth shlita told me that although the
Mishnah Berurah says “brain” it could be
that the part that was crushed was the
skull and not necessarily the brain. See,
however, Rav Eliashiv shlita’s view below,
Siman 339D(2), p. 322.

The Chatam Sofer''8l rules that when a
person lies as still as a stone, there is no
heartbeat and he is not breathing, then,
and only then, is he defined by our Torah
as dead. See also the Maharsham™™ and
the Tzitz Eliezer.18

The Igrot Moshe!'™ writes that the truth
of the matter is that if the brain stops
functioning this is not a sign of death. As
long as a person breathes he is alive. It is
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just that if the brain has ceased to work,
death will follow, for he will stop breath-
ing. There is Iio mention in Chazal or the
Pposkim that théere should be signs of brain
function .. .” However, if there is any evi-
dence oflife as evidenced by a cardiogram,
he is to be considered absolutely alive
even though he is not breathing ... There
is an obligation to do whatever necessary
to treaf him, if possible, even on Shabbat.

Rav Auerbach zt”] wrote to me that he
finds it difficult to believe that one can
breathe without there being any brain
function. !

Until relatively recently, before the ad-
vent of the coneept of “brain death,” the
total absence-of movement of any part of
the body, breathing and heartbeat was
the- universally accepted definition of
death both by the Jewish and the non-

- Jewish world,

BRAIN DEATH and BRAINSTEM
DEATH. These terms will be used inter-
changeably in this discussion.

1. ANATOMY AND PHYSIOLOGY.

A brief description of basic anatomy
and physiology follows, enough to be able
to understand the concept of brain death.

(a) Brain. The brain is enclosed by the
skull, leaving it through an opening at the
base of the skull to become the spinal
cord. It consists of a left and right cere-
brum (cerebral hemispheres), and, below
them, a left and right cerebellum. These
link up to the midline midbrain contain-
ing, among other structures, the hypotha-
lamus and pituitary body and, lower down,
the pons and medulla. The midbrain, pons
and medulla are collectively known as the
brainstem and contain the reticular forma-
tion [associated with cortical activity (see
cerebrum, below) and wakefulness]. The
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respiratory and cardiac centers are also si-
tuated in the reticular formation which
lies within, and extends from, the mid-
brain to the lower end of the medulla. The
respiratory center controls the muscles of
breathing. The cardiac center is responsi-
ble for changes in the rate of heartbeat as
required, such as occur in anticipation of
exercise and stress. The basic heartbeat
however is inherent to the heart muscle,
which will therefore beat at a fixed rate
even when completely severed from the
body. The medulle becomes the spinal
cord as it leaves the skull.

(b) The cerebrum or cerebral hemi-

sphere. There are two, one on each side,

and each is functionally divided into four

main areas. From front to back, these

areas are successively called: (1) The fron-

tal lobes; they control skilled motor func-

tion including speech, mood, and thought.

(2) The parietal lobes; they interpret sen-

sory information from the rest of the bedy,

such as the sensations of touch and pain,

and control body movement. (3) The tem-

poral lobes; they are responsible for mem-

ory and emotions, and many of the higher

functions found only in man.-(4) The occi-

Dpital lobes; they interpret the images that
the eye sees. :

(c) The cerebellum. There are two
hemispheres, one on each side. The cere-
bellum is in the main responsible for coor-
dination of movements and maintenance
of equilibrium.

(d) The hypothalamus lies at the base
of the cerebral hemispheres, together
with other structures and subserves three
systems: the autonomic nervous system,
the endocrine system and the limbic system
and functions in the maintenance of
homeostasts. Thus, it is concerned with
temperature regulation, regulating the
body’s water balance, sleep and wakeful-
ness and controlling metabolisin (the rate
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at which the body burns and utilizes food).
By its influence on the nearby pituitary
gland it also regulates other, distant,
glands, such as the thyroid and ovaries.

(e) Blood supply. The blood supply to
the brain comes from the aorta which sup-
plies blood to the whole body. Four large
vessels, two on each side of the neck,
branch off from the aorta to bring blood to
the brain. Ostensibly, if the blood supply
in all four vessels is cut, the whole of the
brain will not receive any blood and will
therefore die.

2. HISTORY. As stated above, the classi-
cal definition of death was the absence of
any signs of consciousness and muscular
movement, together with cessation of re-
spiration and heartbeat. Since most peo-
ple died at home, this definition was
accepted if a doctor, having examined the
patient, confirmed that all these vital
signs were indeed absent for a period of at
least a minute, No instrumental confir-
mation, such as a cardiogram, was neces-
sary.

With the advent of transplantation,
particularly of the heart, the Harvard Ad
Hoc Criteria for brain death was pub-
lished in 682! under the title: A Defini-
tion of Irreversible Coma. Its opening
sentences state: Our primary purpose is -
to define irreversible coma as a new cri-
terion for death. There are two reasons
why there is a need for a definition: (1)
Improvements in resuscitative and sup-
portive measures have led to increased
efforts to save those who are desperately
injured. Sometimes these -efforts have
only partial success so that the result is
an individual whose heart continues to
beat but whose brain is irreversibly da-
maged. The burden is great on patients
who suffer permanent loss of intellect, on
their families, on the hospitals and on
those in need of hospital beds already oc-

JAMA 205:85,°68 .21
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cupied by these comatose patients. (2) Ob-
solete criteria for the definition of death
can lead to controversy in obtaining or-
gans for transplantation,

A Presidental Commission set up in 81
formulated its criteria for the definition of
death — brain death. It defined brain
death as: the irreversible cessation of all
functions of the entire brain including the
brainstem (emphasis mine).?? The criter-
ia laid down before this diagnosis could be
confirmed were: irreversible deep coma
not due to external causes such as drugs,
hypothermia, irreversible cessation of re-
spiration, and neurological confirmation
of brain death. Thus brain death could not
even be considered in a patient who
showed any signs of consciousness or of
any brain function, or who had any signs
of spontaneous respiration. The fact that
the heart was beating spontaneously did
not exclude this definition, for, as ex-
plained above, it could beat sponta-
neously even when it lay outside the body.
These patients were therefore, by defini-
tion, totally dependent on an external
form of artificial ventilation — a respira-
tor. In order to be absolutely certain that
there was no spontaneous respiration
whatsoever, an apnea test had to be per-
formed. _

Apnea test. The patient is completely
disconnected from the respirator for many
minutes, and multiple samples of blood
are drawn to measure the level of carbon
dioxide. If the test is positive, the blood
level of carbon dioxide continues to rise,
proving that the patient has not breathed
at all during the test. He therefore fits the
criterion of irreversible (if there were no
other factors such as drugs, etc. which
could have caused this temporarily) ces-
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sation of breathing. However the test is
not without its dangers and, in one
study,?® 39% of patients developed
marked falls in their blood pressure dur-
ing its performance and four had to be
given pressor drugs to counter this. In
another study,”¥ a patient had a cardiac
arrest.

The neurological definition of brain
death requires a full examination by a
neurologist, including tests to prove that
the brainstem, and therefore, indirectly,
the respiratory center, is not functioning,.
It is assumed that this would also mean
that there is cessation of all functions of
the entire brain, and not just that of the
brainstem. :
Cerebral blood flow. Tests to show that
there is no evidence of blood supply to the
brain are optional in some parts of the
United States and obligatory in others.
These tests include the injection of a
small quantity of radioactive material
into tubing (ocutside the patient's body)
that leads to a cannula that was already
present in the patient’s vein (for the pur-
poses of giving intravenous fluids and
medications). Pictures taken of the brain
would then show whether any of this
radioactive material reached the brain. It
should be noted though that although the
injection of the radioactive material can
be done without touching or moving the
patient, “the patient’s head has to be posi-
tioned against the detector with the chin
depressed. .. A suitably constructed head-
clamp or masking tape is used to immobi-
lize the head.”®! Transcranial Doppler
ultrasonography and cerebral angiography
are also not absolute in their sensitivity
or specificity.

A patient who is clinically brain dead,

Nuclear Medicine Technology and Tech- .25
niques, Bernier et al., Mosby Co.’81 p. 219
Emergency Med. Clinics of N. Ameérica .26
15:713,97

JAMA 246:2184,°81 .22
Arch. Neurol. 51:595,’94 .23
Neurol. 28:661,°78.24
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therefore, is one who lies motionless in
deep coma, not responding to any stimuli,
however painful, and who breathes solely
by means of a respirator. There is abse-

" lutely no medical or surgical treatment

that can in any way change this status
and he will remain in this situation until
his heart stops. Therefore, as a gosses for
whom nothing can be done, he may not be
touched unless for his benefit. Thus he
must be given food and fluids artificially,
as well as all the nursing care that ‘is
necessary. It should therefore be obvious
that any of the above tests that are done
are done for one purpose and one purpose
only — to confirm that he is brain dead so
that either the respirator can be legally
turned off or, alternatively, so that he can
be used as an organ donor.

One can see that the definition of brain
death, cessation of all functions of the en-

- tire brain — which has remained un-

changed today — is confused with
brainstem death, since one assumes that
if the brainstem is dead, the entire brain
must also be dead. In other words, in the
comatose patient if his respiratory center
is dead, he is considered, by the medical
world, as dead. v

Do all doctors and medical personnel
accept this? I think that we can divide
them into three groups: (1) Those, and
this is the largest group, whose opinion is
unknown. (2) Those who support this defi-
nition for the purposes of transplantation.
This group can be redivided into two sub-
groups: (a) Those who believe that the
patient is dead, and (b) Those who believe
that he is not, or at least are uncertain,
but nevertheless will consider it ethical to
use him as a donor of vital organs. They
believe that since such a patient will
never recover (I do not know of any re-
corded case in an aduit), and, in fact most
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will die soon, he can therefore, both ethi-
cally and morally, be used to save the life
of ‘another; viable person, (3) Those who
believe that a brain-dead patient is still
alive. C :

Reasons given by clinicians for support-
ing the whole brain definition actually im-
ply that these patients are still alive. For
example: Their lives are not worth living,
their prognosis is hopeless; or they cannot
live more than a few days,?” implies this.
A Conference of the Medical Royal Col-
leges of the United Kingdom '79 con-
cluded that the state of brain death was a
state of unsurvivable coma. It stopped
short of equating it to death itself. It a
letter to the editor on this subject,? the
following statement appears: Many an-
esthetists clearly have been very uneasy .
about the transplant lobby’s rather rash
assumnption that organ donors do not re-
quire anesthesia. Many anesthetists do
administer an anesthetic to these pa-
tients (who are “dead” — author), with
good reason, as set out in your editorial
(see below), It is time that all anesthetists
realized that to not administer an anes-
thetic to a donor is to commit an act of
possible barbarous dishonesty, Whatever
the effect on donor numbers, one cannot
condone such an action. The editorial®®
referred to contains the following pas-
sages: The hemodynami¢ response (in-
crease in.blood pressure and heart rate)
could be considered to represent an organ-
ism in distress and probably occurs at a
spinal level although we are unaware of
EEG studies during organ collection to
confirm this. Faced with the knowledge of
the persistence of higher brain and spinal
function in some donors, the inability to
test the reticular formation directly and
the dramatic peroperative (during opera-
tion) hemodynamic changes that occur,

Edit. Anesthesia 55:105,°00.29

JAMA 261:2246,89 .27
Anesthesia 55:590,’00.28
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sedation and analgesia should be given
with muscle relaxation for organ dona-
tion. It is. imperative that public confi-
dence is maintained in the transplant
program. The act of organ donation is a
final altruistic one and we should ensure
the provision of general anesthesia at
least sufficient to prevent the hemody-
namic response to surgery.

3. EVIDENCE AGAINST TOTAL
BRAIN DEATH IN BRAIN-DEAD PA-
TIENTS. The editorial quoted above lists
the following objective evidence that the
hypothalamus is still functioning in many
patients who fulfill the criteria of brain
death. (1) 23% of brain-dead adults did
not have diabetes insipidus showing that
the hormone controlling this is still being
secreted by the hypothalamus. 23% of
clinically brainstem-dead patients had
EEG activity — which does not necessa-
rily imply function — but 4% demon-
strated sleep-like cortical EEG activity
for as long as 7 days (pointing to function-
ing of the reticular formation — author).
27% and 26% of such patients demon-
strated brainstem auditory evoked response
(showing that part of the brainstem was
still functioning — author) in two separate
studies respectively. A third of such pa-
tients had perfusion (blood flow) of parts
of the brain such as the basal ganglia,
thalamus and/or brainstem as measured
by SPECT (a method of measuring perfu-
sion to the brain after the injection of a
small amount of radioactive material). In
addition, these patients maintain a nor-
mal body temperature, even though they
have been “dead” for weeks or months.
Persons who meet whole-brain criteria
of death, if mechanically ventilated, typi-
cally remain normothermic (have ¢ nor-
mal body temperature — author) ., . digest
and absorb food, filter blood through both
liver and kidneys, urinate and defecate,
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heal wounds, and may even gestate fe-
tuses.B9 (This and other such statements
are in sharp contrast to those written by
others who claim that brain-dead patients
typically show sharp variations in body
temperature and have to be treated with
hormone replacements. However it is pre-
cisely this disagreement that adds so fnuch
to the uncertainty of what the term brain
dead really means and raises the question
of how one can be so certain that the patient
really is dead medically, let alone halachi-
cally.)

Finally, even patients who are brain

dead confirmed by angiographic studies
(radio-opague dye injected into the aorta to
fill all four vessels to the brain showing that
no blood flows to the brain) nevertheless
retain hypothalamic function. It is as-
sumied that a circulation sufficient to
prevent necrosis, but too small to be
demonstrated by angiography, was main-
tained.’ Thus, in at least 25% of brain-
dead patients, the concept of “physiologi-
cal decapitation” is meaningless.
HOW MANY OF THESE TESTS ARE
DONE? A letter to Dr. Schulman in June
'93 from the New York Regional Trans-
plant Program states that their policy
pertaining to brain death protocol is to
follow hospital protocol in declaring a pa-
tient brain dead. In some institutions,
they require cerebral blood flow or EEG's
plus apnea-tests as ancillary testing (im-
plying that in others no ancillary tests —
ot even the apnea test — are done before
Dpatientis pronounced brain dead — author).
For the 155 donors that they followed,
cerebral blood flow studies were not done
in 77%, EEG was not done in 64% and
apnea testing was not performed in 65% of
donors. (See below letter by Rav Auerbach
zt”l, page 310).

A common misconception is that all
brain-dead patients will die, that is, the
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heart will also stop beating, within hours
or days®? of the diagnosis. However a
study®® of 175 brain-dead patients who

- had survived a week showed that approxi-

mately 80 survived at least two weeks,
approximately 44 at least four weeks, ap-
proximately 20 at least two months and 7
at least six months. An editorial in the
same issue comments: The data collected
here actually underestimates brain-death
survival potential because in one-third of
cases (respiratory) support was with-
drawn.

In addition, there have been a number
of cases of pregnant women who were
brain dead and later gave birth to a nor-
mal, healthy child by Caesarian section.®¥
In one case,®® a woman was diagnosed
as brain dead when she was 15 weeks
pregnant. She was fed by naso-gastric
tube for 107 days and a live healthy child
was delivered by Caesarian section at
about 32 weeks. It would appear that
these dead women could not only carry
through a pregnancy for many weeks, but
could even process the food they were gi-
ven, allowing the fetus to develop and
grow normally.

4. DISSENTING VOICES. As I have
said above, the majority of physicians
who have made their opinion known in
the medical literature equate brain death
with death. However there are dissenting
voices who point out that the whole rede-
finition of death was only to allow organs
to be removed from donors in a legal and
socially accepted manner. Thus we find
the following statement: The develop-
ment of organ transplantation required
that death be redefined so that physicians
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who removed organs from patients whose
cardiopulmonary function was being sup-
ported were not accused of murder. ¥ The
only purpose served by the concept of
brain death is to facilitate the procure-
ment of transplantable organs ... The
most difficult challenge ... would be to
gain acceptance of the view that killing
may sometimes be a justifiable necessity
for procuring transplantable organs.®”
See also above 2 (page 303), the Harvard
Committee’s stated purposes for redefin-
ing death.

5. THE HALACHAH.,

(a) The Chief Rabbinate of Israel. On
Nov. 3, 86,58 the then Chief Rabbinate of
Israel published its decision on brain
death and heart transplants. It said: The
Chief Rabbinate of Israel is prepared to
permit heart transplants (from accident
victims) to be performed at the Hadassah
Medical Center, Jerusalem under the fol-
lowing. conditions ... The decision was
based on a number of factors, among them
that: We have received evidence that even
Rabbi M. Feinstein 2"l recently per-
mitted a heart transplant procedure in
the United States. Further, we know of
other leading rabbis (Rabbi Yitzchak
Weiss, author of the Minchat Yitzchak)
who have advised cardiac patients to un-
dergo a transplant. ,

(b) Rav Shlomo Zalman Auerbachzt”l.
The following is a summary, presented
chronologically, of the Rav 2t”l’s opinion
on this problem. The Rav zt”l wrote to
me® that a patient who requires a trans-
plant may not agree to receive it in Israel
for by doing so he causes. the life of the
donor to be shortened. Even if there will

Obs Gyn 74:434°89 .35

JAMA 263:696,’90 .36

Hastings Center Report 27:29,°97 .37
Assia, Jewish Medical Ethics, 1:2°89 .38
PO 1P 0 TN 2 772 BNaR-hnes nx1.39

Ann. Int, Med 110:814, ’89. Neurology .32
51:1538,’98 quoting a President’s Commision’81
Neurology 51:15638,°98 .33

AmJ Obs Gyn 157:1097,'87. JAMA 248:1089, 34
'89. BMJ 290:1237,’85. JAMA 260:816,’88



308 0

CHAPTER 32: LAWS OF BIKUR CHOLIM

be other candidates who will be prepared
to commit this sin and be in line for the
transplant, it is nevertheless forbidden
since the majority of donors in Israel will
be Jews (see also above Siman 157E). At
the time, the Rav 2¢* told me that until
there is a definitive ruling from the great
poskim that such a patient is dead, one is
obligated to feed and care for him as for
any comatose patient. If it were possible
that he needed something to be done for
him which could only be done by setting
aside Sabbath laws, this must be done.
However one should not resuscitate him
(were his heart to stop — author).

In Av 5751 (‘90), the Rav 2t told me
that since the definition of brainstem
death was not to be found in the Talmud,
we are unable to make a new definition of
this kind in our times. Only a Sankedrin
will have the power to rule whether brain-
stem death can be equated with death or
not., Until then it is forbidden to remove
the patient’s heart or any organ as long as
his heart is still beating.

That same month, the Rav 2"’ and Rav
Eliashiv shlita signed a letter which was
published in the local religious press:

We have been asked to give our opi-
nion, that of the Torah, regarding a
heart transplant, or a transplant of
other organs, to a seriouslyill patient.
As long as the donor’s heart is beat-
ing, even if the whole of his brain,
including the brainstem, no longer
functions, what is known as “brain-
death,” our opinion nevertheless is
that it is not permissible whatsoever
to remove any one of his organs, and
doing so involves bloodshed.

In Elul 5751(August '91), Rabbi Tend-
ler (Yeshiva University, New York) wrote
to both Rav Auerbach zt”l and Rav Elia-
shiv shlita explaining in detail his views
on the subject. They replied to him briefly:
We have received your letter and after
studying it closely we see no reason to
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change our minds. It is not permitted at
all to remove organs for the purpose of
transplantation as long as the donor’s

heart is beating, and doing so constitutes -

shedding blood.

Rav Auerbach 2”1 wrote to me: The Ge-
mara (Arachin 7a) writes that when a
pregnant woman dies a natural death,
since the life of the fetus is (more) fragile,
its death precedes that of the mother.
Even if it appears that the fetus is still
alive, the Gemara calls these spontaneous
reflex movements like those of a lizard's
tail which continues to move even after it
has been cut off from the lizard. There is
no way that the fetus can live after the
death of the mother unless she is already
in labor. This is also the meaning of the
Shulchan Aruch Orach Chaim, Siman
330:5. Tosafot (Chullin 38b), on the basis
of the Gemara in Arachin, question the
possibility of a fetus outliving its mother
and say that this can occur only if she was
slain and did not die a natural death.
Even if occasionally the fetus still lives
after the natural death of its mother, this
is only if it was delivered soon after the
mother’s death. Therefore, if (as in the
cases of the pregnant women who were
brain dead, mentioned above, page 307) she
can at least receive and digest food and
have the fetus grow in her womb (after
brain death — author), and surely other
internal organs must also be involved in
this, we have proof that as long as she can
be artificially ventilated, she is still alive.
We must then say, in a like manner, that
when Chazal tell us that an old person
who breaks his neck or even only his
spinal cord (the cervical portion), is consid-
ered dead, this applies only in their day
when they did not have respirators. For in
such a person both respiration and heart-
beat will immediately stop and he is
considered dead even though reflex move-
ments are still present. Today, however, if
he is prevented from dying by artificial
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ventilation, he is considered alive as long
as part of him is alive and a heartbeat is

‘present, even though this is only because

he is being ventilated. This situation is
comparable to the baby born after eight
months gestation whom Chazal compared
to a stone, whereas today, Heaven forbid
that we consider him a stone since we can
treat him in an incubator. The Gemare
(see ref. 9) also states that a person who is
buried under rubble, if on freeing him he
is found not to be breathing, he is consid-
ered as dead and it is forbidden to dese-
crate the Sabbath any further for him.
However today one must certainly con-
tinue rescue efforts and attempt to resus-
citate him. This is so also in the situation
of a brain-dead person who is attached to
a respirator and thus prevented from dy-
ing. One cannot possibly think that the
body is merely a host for the passage of

_food and the growth of the fetus. In this

light, whoever removes the heart or liver
from the body when the person is at-
tached to a respirator sheds blood. It is
possible that even the Gaon and righteous
man, the author of the Igrot Moshe (Y.D.
111 132), only meant to rule strictly. (4
patient who does not respond to any stimuli
and who has stopped breathing must not be
pronounced dead as long as his heart is
beating. And if one shows that there is blood
flow to the brain he must be artificially ven-
tilated even for a prolonged period.) But
even if we say that he meant to rule leni-
ently (that if there were no blood flow to the
brain, such a patient can be pronounced
dead), this must only be because he was
unaware of the possibility that such a wo-
man could digest food and that her fetus
could continue to grow. Therefore, since
the Gemara and poskim nowhere state
that brain death can be considered death,
such a person is considered as still being
alive. As long as we have not seen clearly
that an artificially ventilated pregnant
woman after brain death, or an animal
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that has been beheaded, can still allow a
fetus to grow, we must certainly think
that the artificial respiration prevents
death, and not that she is already dead.
Nevertheless, it would seem to me that
if ever it could be absolutely proven that
the whole brain and brainstem are de-
stroyed it would be permitted to dis-
continue the ventilation without moving
the patient, since the machine merely
prevents him from dying, even if the
machine was attached to him originally
for his benefit.

Rav Auerbach zt”’l wrote to me the fol-
lowing interim - summary (talics are
mine):

1. Although it would be very important
to find, by decapitating a pregnant animal
(whether she will continue with her preg-
nancy, for if so this will show that continu-
ing pregnancy is not a sign of life, at least in
an animal), nevertheless, it will not solve
our doubt with regard to a human being.
Even if it will be shown that the body (of
the decapitated animal) is merely an incu-
bator, we still have to clarify whether a
(brain-dead) human would not be consid-
ered a gosses (we would as yet have no
certain proof with regard to a human being
and perhaps the brain-dead patient should
still be treated not as a corpse but as a-
gosses). And even if we do not move him,
nevertheless, the injection of material (to
see whether there is blood flow to the brain)
into all his blood vessels — which, of
course is not done for his benefit — will
hasten his death. (I, and others, repeatedly
told the Rav zt”l that we were talking about
a small quantity of fluid, injected into tub-
ing outside the patient’s body, but he main-
tained that an injection into the body of o
gosses was more serious than moving his
limb.) We also need to clarify halachically
whether we may depend on a scientific
test and not on the evidence of our eyes
and remove organs from him while his
heart is still beating.
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2. Nevertheless, since such a patient is
defined as being a gosses, and there is no
chance that he will ever be cured or
breathe spontaneously, it would be per-
mitted to turn off the respirator, which is
preventing his soul from leaving the body,
in accordance with the ruling of the Rama
(§1). However this is only on condition
that one knows with absolute certainty
that there is no flow of blood to the brain
which has decayed within the skull.

Letter to Rav Shraga Feivel Cohen
(author of the Badei HaShulchan): Rav
Cohen shlita wrote, in Tevet 5752 (Dec.
'91), to both Rav Auerbach zt”l and Rav
Eliashiv shlite asking why it should be
permissible to receive a transplant in the
United States since the recipient would
possibly be curtailing the life of another
Jew, the donor. Rav Auerbach z¢l replied
as follows (abridged): 140!

If the doctors will show by the injection
of material to the brain that, in their opi-
nion, the patient is certainly dead, and
one can show that a pregnant, artificially
ventilated sheep without a brain can con-
tinue to grow a fetus then the fact that a
fetus can continue to live after the death
of the mother will invalidate my proof (see
The sheep experiment, below — author).
One must then say that when Chazal sta-
ted that the fetus always dies first this
would only be true if the mother were not
artificially ventilated.

In such a situation (where there is no
blood flow to any part of the brain —
author), one can equate such a patient
with a decapitated one or with an old per-
son whose spine is broken, In the case in
question, where one can certainly follow
the rule of the majority that the donor will
be a non-Jew, it will certainly be per-

mitted for a Jew to be a recipient. How-

ever all the above applies only to the
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United States and other places where the
majority of the population are non-Jews.
This does not apply to Eretz Yisrael. For
here one must carefully consider whether
the above test (injection of material into
the donor — author) may be done. The
patient is to be considered a gosses and
and hastening his death will be murder.
And although Rav Tendler writes that the
test is done without touching the patient’s
body, I have heard that it is virtually im-

possible not to move him. In any case this .

(whether the patient’s body is moved or not

-— author) is a mistake, for the very injec-

tion of material that spreads throughout
his body is much more serious than mov-
ing his body slightly or closing his eyes
(Chazal®!! have specifically written that
anyone who closes the eyes of a gosses has
shed blood — author) and is certainly for-
bidden (also there are those who are sus-
pect not to carry out this test anyway).
And, all these tests are of no benefit what-
soever to the gosses (the donor — author),
but are only for the sake of others.

On the other hand, the above reason-
ing should also make it forbidden in the
Diaspora, since a non-Jew is forbidden to
kill another or to hasten the death of a
gosses. Thus the recipient will have trans-
gressed the prohibition not to place a
stumbling block before the blind in a case
of bloodshed. However the doctor will in
any case remove the organs for someone
else, whether or not the Jew puts himself
on the waiting list. And, although the pa-
tient would not be permitted to put him-
self on the waiting list in Eretz Yisrael,
this will nevertheless be permitted in the
Diaspora (since the non-Jewish doctor will,
in any case, use the brain-dead patient as a
donor for he believes that the patient is
dead; see the original letter, reference 40 —
author). However all this is on condition
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that the blood flow test is done twice (with
an interim period of 24 hours), which, in
any case they do not do. (See above 3, page
306 — author.) Thus the doubts remain.
However, Profegssor Abraham has now
told me that once the doctors have estab-
lished that the brainstem is dead, they
believe that the patient is certainly dead
even without doing this test. Since the
doctors are mainly concerned with science
and not with the halachah, known to
every observant Jew, that he who even
minimally moves a gosses sheds blood, the
ruling, based on everything written
above, will be that it is permitted to be a
recipient in the Diaspora, but forbidden in
Eretz Yisrael. Signed Shlomo Zalman
Auerbach.
The sheep experiment, Shevat 5752
(’92). This experiment was done twice. In
each case a full-term pregnant sheep was
decapitated after all four of the large ves-
sels to the brain were tied off. The sheep
was artificially ventilated throughout the
experiment and its heart continued to
beat spontaneously throughout. In the
first experiment, although the brain was
completely sucked out, the sheep’s heart
continued to beat and the fetus remained
alive for some three hours. The sheep
was now decapitated but this was fol-
lowed, some twenty minutes later, by dis-
appearance of the fetal heartbeat. An
emergency Caesarian section was done
but the fetus was dead. In the second ex-
periment, some twenty-five minutes after
the decapitation there were spontaneous
contractions of the whole body of the
sheep, probably secondary to strong uter-
ine contractions. Caesarian section was
then done and a live lamb delivered.
Thus, both experiments show that, pro-
vided a sheep is artificially ventilated, its
fetus can continue to live after the mother
was decapitated.
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Rav Auerbach zt”l then wrote to me:
This disproves what I thought on the ba-
sis of the Gemara,“? that the fetus always
dies first. We must now say that if the
mother is artificially ventilated the fetus
can certainly remain alive even after the
mother has died. However this does notin .
any way change my previous conclusion
that there is still the fear, nevertheless, of
moving a gosses. Therefore (receiving o
transplant — author; see letter to Rav Co-
hen, above) will be permitted in the Dia-
spora and forbidden in Ereiz Yisrael 143!

In Adar 5752 (°92), at Rav Auerbach
2t”l’s request, three senior and experi-
enced doctors, Robert Schulman of New
York (internist/endocrinologist), Jacob
Fleischman of Los Angeles (internist/in-
fectious diseases) and Jacob Schacter of
New York (cardiologist) wrote to him, in
answer to his question, as to how long
after a brain-dead patient was discon-
nected from his respirator would they
be willing to define him as dead. They
wrote:

After much discussion between our-
selves and other doctors, regarding defin-
ing the moment of death, we have come to
the following conclusion provided two con-
ditions set out below are met. (1) All the
tests necessary to show that there is no
spontaneous respiration and that the
brainstem has been completely and irre-
versibly damaged have been done. (2)
Other tests have also been done to show
that there is absolutely no flow of blood to .
the brain (although these are forbidden
by Halachah), so that it is absolutely cer-
tain that the patient is brain dead (the
whole brain including the brainstem). If
the respirator is then disconnected so that
the patient does not breathe at all, the
heart stops beating after some minutes.
We believe that 15-20 seconds after the
heart has completely stopped, at that mo-
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ment the patient is dead in every way and
we would be prepared to sign his death
certificate.

The Rav zt”] replied to them as follows:
Even if the doctors have done all the ne-
cessary tests, including cerebral blood
flow studies, in a critically ill patient, and
they have decided that the whole brain
including the brainstem is dead, never-
theless as long as he is being ventilated
artificially, he is still considered a possi-
ble gosses by Torah law, and the law is
well known that if one moves a gosses it is
as if he has shed blood. And it is more
certain that one may not take any organ
from him, as long as the heart is beating,
even if it only does so because the patient
is artificially ventilated, nevertheless he
is still a possible gosses and this is forbid-
den. In my opinion, if after all the tests of
the brain and brainstem have already
been done (against the Halachah —
author) and the doctors have definitely
decided that he is dead, the only way in
which a person, who keeps the Torah, can
definitely find out whether the patient is
dead, is to disconnect the respirator and
then, if the heart is not beating at all and
the patient lies like a stone, only then can
he be considered dead. All this isin accord
with what I have been told by expert doc-
tors who are also Torah observant that
they would be willing to sign a death certi-
ficate in such a case, thirty seconds after
the heartbeat has completely ceased.

Therefore, in the Diaspora, where the
majority of doctors and patients are non-
Jews who depend on medical science and
do not fear moving a gosses, and, after
doing all the tests regarding the brain-
stem they consider the patient to be dead,
even though he is still being ventilated
artificially and his heart is beating, only
there (in the Diaspora — author) will it be
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permitted to be a recipient of an organ
transplant, but not in Erefz Yisrael where
the majority of both patients and doctors
are Jews who are bound by all the laws of
the Torah.

All this I have written according to my
humble opinion although I know that
there are those who think differently.

Signed with trembling, with the honor
of the Torah and with great respect, Shlo-
mo Zalman Auerbach. '

In a letter addressed to Rabbi Tendler,
dated Nissan 5752 (92), Rav Auerbach
2"l also writes (in part):“4 After the doc-
tors have established that the patient’s
brainstem is dead, it would still be per-
missible for them to continue to perform
other tests, if in their opinion, they will be
for the patient’s benefit. They may not
perform tests for any other reason, for one
may not actively hasten the death of a
gosses even to save another’s life. My
heart tells me that whatever is done with-
in the patient’s body or in his blood, is

‘worse than moving him slightly, and is

forbidden.

With the growing evidence that there
were still parts of the brain, such as the
hypothalamus and pituitary body, that re-
main functional after brain death is diag-
nosed, the Rav 22”’] wrote me the following
letter in Av 5753 (July '93):145)

However lately I have been told that it
is poassible that even with a patient such
as I have spoken about, whose heart has
stopped for thirty seconds, that the part of
the brain known as the hypothalamus,
that influences all the parts of the body, is
still functional. If the patient were recon-
nected to the respirator and the heart
could be restarted, it would continue to
function for many days. Therefore, I am
not certain that halachically the thirty-
second wait can be still be considered suf-
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ficient; one would have to wait until itis a
certainty that this part of the brain has
also died, since an important part of the
brain might still be alive and functional.
If so, although it would be permissible to
write a death certificate after the thirty-
second wait, one should not remove any
organs. Therefore I am writing to you ex-
plicitly that I retract from what I have
previously written and it is as if I have not
said anything,

In the spring of '94, Tradition4?! pub-
lished a letter to the editor on brain death.
In the last paragraph of the letter the
authors write:

All Rabbinic authorities agree that the
classic definition of death in Judaism is
the absence of spontaneous respiration in
a patient with no other signs of life. A
brief waiting period of 2 few minutes to a
half-hour after breathing has ceased is
also required. Brain death is a criterion
for confirming death in a patient who al-
ready has irreversible absence of sponta-

“neous respiration. The situation of

decapitation, where immediate death is

"assumed even if the heart may still be

briefly beating, is certainly equated with
organismal death, classic Jewish sources,
as well as the responsa of Rabbi Moshe
Feinstein, z”I. This view is now supported
by more and more rabbis including Rabbi
Shlomo Zalman Auerbach, the Israeli
Chief Rabbinate, Rabbi Feinstein’s sons
David and Reuben, and seemingly, Rabbi
Eliezer Y. Waldenberg.

As a result of the above letter, Dr. Ro-

. bert Schulman of New York"” wrote to

both Rav Auerbach 2t”[ and to Rav Wal-
denbergA shlita asking them whether they
had indeed changed their ruling regard-
ing brain death. Rav Auerbach zt”’1® an-
swered (in a letter dated 10th Kislev 5755
— 13 Nov'94 — text as in Tradition):
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I received your letter and I am inform-
ing you that I have not changed my mind
from what I had originally written to you
in 92 as published in Assia [Elul 5754
(August '94) pp. 26-28]. I still believe that
a person who is brain dead has the status
of a gosses according to the law of our Holy
Torah. When a person moves a gosses it is
as if he has spilled bloed, and, obviously,
one cannot remove any organ from him. I
have written this same statement to Prof.
Avraham (ibid. p. 28), (letter above page
312: However, lately I have been told —
author) and this too was published in As-
sia (August *94) and was explained in the
article of Dr, Steinberg (ibid. pp. 10-16).

See below for Rav Waldenberg shlita’s
reply.

Rav Neuwirth shlita,* eulogizing Rav
Auerbach zt”l, writes: The letter caused
Maran 2"l much pain and anguish ...
And I add that this opinion is not only
that of Maran 2t”] but all the great of
Israel unanimously concur with him, for
example, Rav Eliashiv shlita, Rav Ovadiah
Yosef shiita and Rav Waldenberg shlita.
(¢) Rav Yosef Shalom Eliashiv shlita,
When I first spoke to Rav Eliashiv shlita
on this subject many years ago, I pointed
out to him that, with the majority of these
patients (considered brain dead), the
heart would also stop beating within
forty-eight hours. He answered that I had
convinced him that most of these patients
would die in an extremely short time, but
that there was no evidence that they were
now dead. Therefore, as long as the heart
is beating, it is forbidden to do anything to
hasten his death. I later asked Rav Elia-
shiv shlita how such a patient should be
defined ifhe did live for many months. He
answered me that he would be defined as
a possible gosses.

The Dayanim of the Beit Din of London
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and Great Britain asked Rav Eliashiv
shlita whether they were permitted to al-
low Jews to sign an organ-donation card
since they feared that Jews would not re-
ceive transplants if they refused to be do-
nors. The Rav shlita ruled that there was
no basis for this fear,-and that the signing
of such cards is not permitted.5%

In a reply to Rav Shraga Feivel Cohen

shlita (see above) Rav Eliashiv shlita
wrote,! dealing at length with the ha-
lachic ramifications of a gosses and the
rule of the majority. He concluded that in
this case one may depend on who the ma-
jority of the population are (regarding the
donor — author).
(d) Rav Eliezer Yehudah Waldenberg
shlita. Rav Waldenberg shlita®™ rules
that a patient who is brain dead is consid-
ered to be alive in every respect.

Following the letter to the editor in Tra-
dition mentioned above, Rav Waldenberg
shlita’®® replied to Dr. Schulman on the
25th Cheshvan 5755 (Oct. 3094 — text as
in Tradition);

I received your letter today and I has-
ten to reply. I was amazed to read in your
letter that I have reversed my p’sak for-
bidding transplanting a heart or any
other organ for a seriously ill patient
where the heart of the donor beats, even if
his brain, including the brain stem, is not
working at all, which is called brain
death. I publicly inform you that as my
opinion was then, my opinion is now: to
forbid such a thing according to the hala-
kha, and with great emphasis. I have not
reversed my opinion and have already re-
peated this and have again published my
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opinion to forbid this in my book Tzitz
Eliezer (volume 19). To strengthen my po-
sition, I wrote an addendum in the back of
the book in which I published the opinion
of my friends, the Gaon Rabbi Shlomo Zal-
man Auerbach and the Gaon Rabbi Elia-
shiv, who also forbid this. I am puzzled!
How is it possible for a living person to
contradict another living person? In this
matter I state publicly that the letter
which was published in Tradition regard-
ing my opinion has no basis in fact at all.
(e) Other gedolei hador who do not ac-
cept brain death as a definition of death.
Rav Yitzchak Weiss 2t"1,54 Rav Wosner
shlita,®® Rav Quadiah Yosef shlita,'s® Rav
Shach zt”’l, and Rav Kulitz shlita (the Ash-
kenazi Chief Rabbi of Jerusalem)’? all
agree that such a patient is not dead.

(f) Rav Moshe Feinstein zt”l. Four re-
sponsa were published in the Igro: Moshe
during the Rav z’1’s lifetime — two deal-
ing with the criteria of death and two with
transplantation. A fifth responsum came
to light posthumously.

(1) Criteria of death. In the first,® 5730
("70) he writes: In truth, it is certain that
the absence of brain function does not
mean that he is dead. For as long as he
breathes he is alive. It is only that if the
brain has ceased to function this will lead
to death, for he will cease to breathe. It is
possible that there are medications that
are either known, or even those that are
as yet unknown, that will restore the
brain’s function. Besides, one may pray to
Hashem to cure him for he is still consid-
ered alive, though dangerously ill, and
one may pray for him; he is not dead

See Tradition 28:102, Spring ’94.
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which would make it forbidden to pray for
him since that would be a prayer in vain.
Therefore one who kills him is plainly a
murderer ... There is no mention in the
Gemara or poskim that there should be a
sign of life in the brain and the premise
that nature has changed is unapplicable
here. For in the times of Chazal the brain
functioned as it does now and from it
came all the vitality of the body. Never-
theless, a person was not considered dead
because his brain had stopped functioning
and this is clearly so even today. And,
regarding your discussion to decide leni-
ently, that even if the doctors see evidence
of the heartbeat in a cardiogram ... that
this is not meaningful, and he should be
considered dead once he has stopped
breathing ... this, in my opinion, is not so
... Therefore, it is forbidden to establish
that such a person (is dead — author) and,
on the contrary, everything that is possi-
ble to do to treat him must be done, in-
cluding treatment on Shabbat.

- In a second responsum!®® 5736 ('76) Rav
Feinstein zt"'l writes: Patients who cannot
breathe and are artificially ventilated ...
with regard to other signs of life he does
not feel anything ... as long as the re-
spirator is working it is forbidden to dis-
connect it from the patient for he might
still be alive and disconnecting him will
kill him. However, when the respirator
stops, because its supply of oxygen is fin-
ished, it should not be reconnected to him
for a period of about a quarter of an hour.
If he is no longer alive, he will have
stopped breathing and one will know that
he is dead ... however those who are in-
jured in traffic accidents ... even if they
can no longer breathe spontaneously, and
there are no other signs of life, it is still
possible that they are still alive. Since
you say that there is now a possibility
of injecting a substance that will tell us
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whether the connection between the brain
and the rest of the body has been severed
and also since the brain is already com-
pletely necrotic, it is as if he has been
decapitated ... even though he is not
breathing spontaneously at all, death
must not be established until this test has
been done. If they see that there is still a
link between the brain and the body, even
though he is not breathing, he should be
ventilated artificially even for a long peri-
od of time. Only if they see, by this test,
that there is no connection between the
brain and the body, may death be estab-
lished since he is not breathing.

The above.two response concern the

' establishment of death, and the problem

of transplantation is not dealt with. Al-

though the test for cerebral bload flow is

mentioned in the second responsum, Rav

Feinstein zt”l rules that it must be used as

an even stricter criterion of death in a

post-accident artificially ventilated pa-

tient. Second, the Rav zt”] was told that a

patient in whom the test shows no connec-

tion between brain and body, the brain is

completely necrotic and it is as if he has

been decapitated, and his ruling is based
on this information. We now know this to
be incorrect in many brain dead patients
(see 3 page 306).

(2) Transplantation. The first respon-
sum® concerning transplantation was
written in 5728 (’68): Regarding heart
transplantation that a few doctors have
started performing, I do not wish to write
at length with proofs, theories and discus-
sions ... Therefore I will write a practical
reply which will be clear and absolute and
will not lead to any discussion on it. Heart
transplants that the doctors have started
to do recently is absolutely the murder of
two souls. They actively kill the donor
since he is still alive ... and also the reci-
pient since most have died within hours of
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the transplant and a few within days.

In a second responsum®®l in 5738 ('78)
Rav Feinstein zt”] writes: I have already
sent you a telegram that this is forbidden
and will be considered as the active mur-
der of two souls, as I have already written
in 5728 (’68) and published in my work
Igrot Moshe Y.D. 11, Siman 174 (reference
60 above), and, as I wrote then, one should
not discuss the subject at length lest peo-
ple make a mistake and think that there
may be some latitude to possibly permit it
... I have gone into the matter ... and
know that there has not been any change
for the better since the advent of trans-
plantation and no recipient has lived for
some years. Even the months that they
have lived have been a life of suffering
andpain...

A third letter, dated 5745 ('85) and writ-
ten to Dr. Bondi, appeared in the summer
of 5752 (°92)/62! and concerns the ruling of
the State of New York to accept brain
death as the definition of death, It states:
As I have heard from my son-in-law ...
‘they have only accepted what is right in
Halachah, the definition known as the
“Harvard criteria,” by which the patient
is considered exactly as if “he has been
decapitated” and his brain completely ne-
crotic. Therefore, although the heart may
still beat for some days, nevertheless if

the patient can no longer breathe sponta-

neously, he is considered to be dead, as I
have stated in my responsum in Igrot
Moshe Y.D. 111, Siman 132.

If one looks at this letter, as it stands,
Rav Feinstein zt”'l accepted brain death as
the death of the person. But, as he clearly
writes, this is based on the Harvard cri-
teria by which, he was told, “the patient is
considered exactly as if he has been de-
capitated and his brain completely necro-
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tic.” As I have written above (see 3 page
306), this assumption is far from true in
many patients, since a “decapitated brain”
cannot allow the continuing growth of a
fetus or, for that matter, keep the body
temperature at 37°C or control the in-
fluence of hormones in the person. In
addition, in a postmortem study of 503
patients, the authors write:®® It was not
possible to verify that a diagnosis made
prior to cardiac arrest by any set or subset
of criteria would invariably correlate with
a diffusely destroyed brain. (That is to say
that whatever criteria was used to define a
patient as being brain dead — that is “his
brain was completely necrotic,” postmortem
examination of the brain would not invari-
ably confirm. this and, in some patients,

-parts of the brain were still intact —

author.)

Rav Auerbach zt”’l, in response to this
last letter of Rav Feinstein zt”’l, writes:(84
As to the transplantation of organs from a
person who is (brain) dead to a danger-
ously ill patient, in hospitals in the Dia-
spora the majority of doctors and patients
are non-Jews, who act only in accordance
with medical science and the law of the
land. Therefore, if according to this law
the patient is considered dead, they will
immediately remove the organs that are
required for transplantation from him. In
my opinion, it will be permitted there,
even for a Jew who is observant of Torah
and mitzvot, to place himself on the wait-
ing list to be a recipient. However in Eretz
Yisrael, where they (the population who
are mainly Jews — author) are bound to
act in accordance with the Laws of the
Holy Torah and the Halachah, even if it is
shown by the tests that we have today
that the brain is completely dead, an arti-
ficially ventilated patient is still consid-
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ered as a possible gosses and cannot be a
donor for a transplant. Nevertheless,
since he can be shown over many hours
not to have any spontaneous respiration,
and since it was the doctors who put him
on a respirator, it may be regarded as
prolonging the end of the period of gesi-
sah, preventing the soul from leaving the
body. Therefore it will be permitted to dis-
connect the patient from it. And, although
this is also stated in the Igrot Moshe Y.D.
III, Siman 132, nevertheless one could,
with difficulty, explain it differently.
Therefore I was pleased to see the Gaon’s
letter to Dr. Bondi where he writes this
clearly and explicitly. However although
he wrote “right in Halachah,” “as if he has
been decapitated” and “although the
heart may still beat for some days,” never-
theless, I think that all these phrases only
show that he intended to rule that “it is
permitted to disconnect the patient from
the respirator.” The letter was written in
Kislev 5745 when the whole Torah world
was discussing the question of whether
transplantation was permissible or not. If
he had thought that such a patient was
considered dead even with regard to being
a donor and his organs could be removed,
it is astonishing that he did not mention
that there is also a mitzvah to take organs
from him to save the lives of seriously ill
patients. And, although the Gaon 2zl
wrote plainly in Igrot Moshe in the year
5738 (reference 61) that a heart trans-
plant murders two souls, nevertheless in
the present letter, written years later, in
5745, when he. already knew about the
important test - (cerebral bloodflow —
author), he certainly should have men-
tioned that it is permitted to remove the
organs. Therefore, I think that he did not
want at all to depend on this test to per-
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form a positive act and remove organs
from the patient.'5 [This letfer was writ-
ten before Rav Auerbach zt”l’s letter to me
in July ’93; see above, page 312 — author,]

6. SUMMARY. The consensus of opinion
of the gedolei hador is that a brain-dead
patient is not dead and he cannot be used
as a donor, even to save the life of a ser-
iously ill patient. As the halachah stands,
it is forbidden to be either a donor or a
recipient of organs in Erefz Yisrael from a

‘brain-dead patient, but it is permitted to

be a recipient in the Diaspora. The view of
Rav Moshe Feinstein zt”l has been dis-
cussed.

7. THE NAME GAME, In the search for
suitable donors two other groups of pa-
tients have been suggested. Although
they do not fit the present criteria of brain
death, it has been suggested that the cri-
teria be extended so that they can also be
labeled dead and thus be used as donors
for transplantation. Thus definitions can
be changed to suit the demands.

(1) Chronic vegetative state, This state
has been defined as chronic wakefulness
without awareness. %8 It is a chronic neu-
rologic condition characterized by lack of
awareness of external stimuli with pre-
servation of vital vegetative functions
such as cardiac activity, respiration and
maintenance of blood pressure.®” These
patients are generally able to breathe
without mechanical support and their
cardiovascular, gastro-intestinal and re-
nal functions are usually sound.®® Should
they be used as donors? We find the fol-
lowing statement in a medical journal: If
the legal definition of death were to be
changed to include comprehensive irre-
versible loss of higher brain function, it
would be possible to take the life of a pa-
tient (ormore accurately to stop the heart,
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§1 (CONTINUED): For ©one who closes the eyes of a gosses
when he is about to die has shed blood.

since the patient would be defined as
dead) by a “lethal” injection, and then to
remove the organs needed for transplan-
tation, subject to the usual criteria for
consent. Another approach would be not
to declare such individuals legally dead,
but rather to exempt them from the nor-
mal legal prohibition against "killing” in
the way that was considered for anence-
phalic infants.®!

(2) Anencephalic infants. These in-
fants are born without an upper brain but
have a normally functioning brainstem
and breathe spontaneously. They will
usually die shortly after birth. It has been
proposed that the definition of brain
death be widened to include them; that is,
the absence of higher brain function
should be enough to define them as dead
at a time that they are breathing sponta-
neously and have a normal heartbeat.!™

In the context of changing the name
(that is, the definition of death), when the
situation demands it, the following sen-
tence in 2 medical paper™! nicely charac-
terizes it: The Neur tribe viewed defective
newborns as non-human “hippopota-
muses” who were mistakenly born to hu-
man parents and who would be put in the
river, which was viewed as their natural
habitat.

(C) one who closes the eyes of a
gosses. And he who touches him sheds
blood. For Rebbe Meir used to say: It is
like a light that is about to go out; the
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moment one touches it he extinguishes
it."? This is also the ruling in the Ge-
mara, ™! Rif™ and the Rambam."5! Rebbe
Akiva Eiger™ writes that nevertheless if
the house where the gosses lies is on fire,
he may be moved out; that is, if it is for his
benefit, the gosses may be moved. Rav
Neyuwirth shlita agreed with me that this
is true even if the gosses is unconscious
since he might regain consciousness or,
alternatively, he was only mistakenly
thought to be completely unconscious.
There is no question that a doctor, or any-
one else for that matter, who wishes to
treat, help or save him, may touch or
move him as is necessary. Moreover, he is
obligated to do so if he thinks he can save
his life. Even a Cohen, who is forbidden to
enter a room containing a gosses,/"" is re-
quired to do so if he thinks that he may
save hig life, Even if there is doubt
whether the patient has already died or
not, he must enter, for even the smallest
possibility of saving life sets aside that
which is forbidden (unless the three cardi-
nal sins are involved — see Siman 157 §1
above).l" Moreover, even if a non-Cohen
is present who is also capable of treating
the patient, the Cohen must enter and
help to treat,” for it is not by everyone
that a patient is destined to be cured.8
See also Siman 370:2 below. ’

However if nothing more can be done to
save him, one must be very careful, parti-
cularly in a hospital, that routine taking
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GLOSs: It is also @forbidden to hasten his death, for example,

of temperature, pulse and blood pressure
should no longer be carried out nor should
blood be drawn for laboratory tests. In
such a situation, since the results of these
actions will not change his treatment,
they should not be done since they involve
moving him. If, however, the patient is
conscious, and will realize that these rou-
tine actions have been stopped, and the
knowledge and its resultant despair and
hopelessness may aggravate his condi-
tion, they may be done carefully. However
all nursing care that is necessary for his
physical and mental comfort, such as
washing, cleaning him and changing the
bed linen must be done. Rav Neuwirth
shlita agreed with all this.

On the other hand, Rav Auerbach ="l
was asked whether it was permissible to
move a gosses in the emergency room
whose bed, or one of his limbs, was in such
a position that it was impossible to move

_ another seriously ill patient to where he

could receive appropriate treatment (for
example, to move him to the intensive
care unit or to connect him to a respira-
tor). The Rav zt”’l answered: As to moving
a gosses so that another’s life may be
saved, since there is a great need to try
and save life, one may move the arm of a
gosses carefully or his bed even though
moving him would involve much effort.
For since this will be done carefuily and it
is only a possibility that his death will be

- hastened, it is permitted. This is not like

removing an instrument from his mouth
or from his body for use in another pa-
tient, which is forbidden, "

The Rav 2t explained to Rav Neuwirth
shlita and myself that the ruling of the
Shulchan Aruch refers to moving him for
no reason or for the benefit of a non-
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seriously ill patient. But if, in order to
éave a seriouslyill patient, the gosses must
be moved, part of his body or his bed may
be moved. He also told us that it would be
permitted to stroke the hand of a gosses
whowasfrightened so astocalmhim. How-
ever, if the gosses is a child, his mother
would not be permitted to take him into
her arms in order to hug him although she
does so to calm him. He added that the
permission to move a gosses had nothing
in common with the injection of a sub-
stance into the body of a gosses (even ifhe
were to do it without touching him) to
ascertain whether his brain was dead.

Rav Wosner shlita® was also asked the
above question. He wrote: The halachah
that it is forbidden to fouch or move a
gosses refers to touching his body, for ex-
ample, closing his eyes or moving an arm
that is hanging over the bed. In our situa-
tion, his body is not touched but his bed is
moved ... It is obvious to me that Chazal
ruled strictly (by Torah law) with regard
to touching a gosses for fear of hastening
his death. It is also well known that, in
reality, even if one does move a gosses, he
will not necessarily definitely die sooner
... Besides, the experts know that there
are many uncertainties as to when the
process of gesisah begins. In any case; in
this situation there is only a remote
chance that very carefully moving the bed
in which the gosses lies will hasten his
death, but by doing so it will be pessible to
save someone who can certainly be saved.
In such an instance the Torah ruling
would be that one ought to-do so.

(D) forbidden to hasten his death.
PROLONGING THE LIFE OF A
GOSSES AND OF ONE WHO IS SUF-
FERING. EUTHANASIA, The Minchat
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Chinuch® writes: Even if the prophet
Elijah were to say that a person would
live only for another hour or minute,
nevertheless the Torah does not differ-
entiate between killing a child who has
many years to live and killing an aged
person of one hundred. The killer is al-
ways guilty; even if the vietim was
marked to die in a minute, he is guilty for
the minute of life that was still left to him.
The Gesher HaChaim!® explains that
since there is neither a measure nor a
boundary to the worth of a life, one cannot

differentiate between a tiny fraction oflife-

and a period one hundred million times
greater. Therefore in Torah law there is
no difference between killing a young
healthy individual and killing a gosses
who is one hundred years old. Rav Jakobo-
vits 2’115 writes: The worth of a person’s
life is immeasurable and therefore cannot
be divided; each and every fraction of it is
infinite. Therefore, seventy years of life
have exactly the same value as thirty
years or a year, an hour or even a second.
This exacting definition of the sanctity of
the life of a person is not only based on
pure mathematics or logic, but is based, to
no lesser extent, on moral values. If the
value of a2 human life is lessened because
his end is near, the life of man will lose all
of its absolute value, being replaced by a
. relative one — relative to his life expec-
tancy, the state of his health, his value to
society, or any other arbitrary index. It
will then be necessary to grade people,
and no two people will ever have the same
worth. Once we curtail the life of a dying
patient because it is no longer of value, we
are in fact curtailing the infinite worth of
each and every individual’s life, assigning
them limited boundaries. ¢!
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Rav Jakobovits zt”I®" continues: The
sanctity of life therefore is such that un-
derno circumstances will it be permissible
to curtail life because of pain and suffer-
ing, even if by a second. Even if death’s
victory in a short time is absolutely ob-
vious, the patient’s life remains of infinite
value and killing him is no less a crime
than killing a perfectly healthy person.

Even if the patient is suffering and is in
severe pain, we have no right to kill him
or to bring about his death to put an end
to his suffering. On the contrary his suf-
fering is for his benefit, as the Gemara®®
and the Rambam® write: The (final) pun-
ishment of a sotah who has merits ... will
be postponed so that she does not die im-
mediately (on drinking the bitter waters —
author). Instead, she wastes away, being
afflicted with severe illnesses until ghe
dies a year or two or three later depending
on her merits, dying eventually with swel-
ling of her abdomen and the falling (wast-
ing) away of her limbs.

1. RAV AUERBACH 2zt”l. The Rav 2t”l
told me that one must differentiate be-
tween treatments that fulfill the natural
needs of a patient or those which are rou-
tine and conventional on the one hand
and those which are not routine. Thus,
one may neither stop nor desist from giv-
ing a patient who, for instance, has wide-
spread cancer in his body and is close to
death, oxygen, food or nutritional fluids
as needed, even if he is suffering and is in
severe pain. If he is a diabetic, one may
not stop his insulin so as to hasten his

death. One may not stop a blood transfu-

sion or any other medication, such as anti-

biotics, that are needed for his treatment. .

One must not desist from giving him any
of the above, with the purpose of causing
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his earlier death. On the other hand,
there is no obligation to actively treat
such a patient, when the treatment itself
will cause him suffering over and above
his present suffering, and when the treat-
ment is unconventional, if there is no ex-
pectation of curing his underlying illness
but merely of prolonging his life a little.
This is certainly so if the patient does not
wish to receive such treatment because of
the severe pain and terrible suffering.

The Rav zt’] also told me that narcotics
such as morphine may be given to a pa-
tient who is terminally ill when this is
necessary to alleviate his pain, even if
there is a possibility that this might has-
ten his death, provided that the morphine
is given only in order to alleviate his pain
and suffering and not with any ulterior
motive of shortening his life. If each dose
on its own will not certainly curtail his
life, then although many repeated doses
will do so, he should be treated. However
a patient for whom even a single dose will
cause respiratory arrest, may not receive
a single dose, even if he is suffering ago-
nizing pain, unless he will be artificially
ventilated should he stop breathing.®”
See also the Tzitz Eliezer®! and Rav Ne-
benzahl shlita’s comment,

I should point out in this context that
expert advice must be sought, from a spe-
cialist in treating pain, at an early stage
in the treatment of painful disease. The
advice of a psychiatrist must also be
sought for treating depression and other

‘psychiatric conditions in these suffering

patients.

‘Rav Auerbach zt” writes:®! Although it
is obviously clear that the lives of those
who are paralyzed are not really “lives” in
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our simplistic way of thinking, and the
suffering of the patient and his family is
great, nevertheless we are commanded
and required to actively do what we can to
prolong their lives. If he takes ill we are
bound to hasten to save him and, if neces-
sary, set aside Sabbath laws for him. For
we have no yardstick by which to measure
life, its value and importance, even in
terms of Torah and mitzvot. We must set
aside Sabbath laws even for an elderly
patient smitten with a repulsive disease
although he is deaf and dumb and a com-
plete shoteh, and is incapable of perform-
ing any mitzvah. His life is merely a
burden on, and causes great suffering for,
the family, prevents them from studying
Torah and keeping mitzvot, and, in addi-
tion to their great suffering, is a strain on
their resources. In spite of all this, itis a
mitzueh for even the great of Israel to try
and do what they can to save him and set
aside Sabbath laws if necessary. More-
over, even if the patient has such great
suffering that the Halachah would permit
one to pray that he die, as the Ran
rules,® and this is also the opinion of
some poskim,P® nevertheless at the same
time as one prays and asks Hashem that
the patient die, he is obligated to do what
he can to save him and set aside Sabbath
laws on his behalfrepeatedly . . . However,
since the lives of those who are paralyzed
are painful and bitter, and there are those
who would prefer death, therefore in the
case in question, where the success of sur-
gery on the spine is not certain and may,
in fact, leave the patient paralyzed all her
life, there is no obligation to actively treat
her by operation, particularly since, in
her case, the success of the surgery is
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itself doubtful.

The Rav zt”] told me that there is no
obligation to do anything to a terminally
ill patient that will cause him severe pain
even if the patient is comatose and not
evidently suffering: The Rov 2"l was of
the opinion that a comatose patient who
could not respond to pain should be con-
sidered as ifhe were in pain.

Many years ago I spoke to the Rav 2¢”]
regarding a patient with a spreading
muscle paralysis (ALS). This disease
causes complete paralysis of all the mus-
cles of the body, usually starting at the
periphery of the body and spreading, over
an unpredictable time, to involve the
chest muscles, so that eventually the pa-
tient will die, unless he is artificially ven-
tilated. In some cases, the disease is
accompanied by extreme sensitivity of the
skin and muscles of the body so that every
slight touch causes severe pain. The pa-
tient is completely conscious, hears, un-
derstands and is aware of everything that
is going om, but, as he cannot speak, his
only means of communication is with an
up-down or side-to-side movement of his
eyes. Because of weakening of the chest
muscles, he is prone to recurrent attacks
of pneumonia. There is as yet no known
treatment for the disease. I asked the Rav
zt”l whether, when the time came that he
needed to be artificially ventilated to keep
him alive, there would be an obligation to
do so. The Rav zt”l answered me that it
would be permissible not to connect him
to a respirator. I asked him whether when
the patient was terminal, it would be per-
mitted not to treat yet another attack of
pneumonia with antibiotics, in view of his
great suffering, both physical and mental.
The Rav 2zt wrote to me that one would
be required to treat him with oral antibio-
tics. As to intravenous antibiotics, if this
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involved additional pain as a result of mu-
liple injections, the patient should be
asked whether he would want to be trea-
ted. If he wished to reject treatment, one
possibly should respect his wishes. In any
case Sabbath laws should not be set aside
for the purpose (see below Rav Eliashiv
shlita’s ruling).

The Rav zt”[¥8 writes: There are many
who have difficulty with the problem of
treating a gosses. Some think that just as
we set aside Sabbath laws (even) for
chayet sha’ah (a short span of life), so we
must force a gosses to receive treatment
since he does not own himself to be able to
concede even a moment of his life. How-
ever it would appear that if the patient is
suffering great pain and torment, or even
severe mental distress, although we must
give him food and oxygen, even against
his will, we may nevertheless desist from
giving him medication that will cause him
suffering, if this is his wish. If, however,
the patient is Heaven-fearing and has not
become deranged, it would be most desir-
able to explain to him that an hour of
repentance in this world is better than all
of the World to Come. This is what the
Gemara®") means when it says that it is a
privilege to suffer for seven years rather
than die quickly. ‘

2. RAVELIASHIYV shlita. The Rav shlita
rules that a doctor must do everything he
can to prolong the life of a patient even if
there is no treatment for his basic disease
as long as the patient has not become a
gosses. However if the patient is suffering
greatly and asks that his life not be pro-
longed with such treatments, it is per-
mitted to passively let him die. One must
do everything for a patient who is coma-
tose including a full resuscitation, even if
he has been defined as brain dead, as long
as it is not obvious that he is suffering,
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even ifthe treatment is only meant to pro-
long his life. As proof the Rav shlita quotes
the Mishnah Berurah®® who rules in the
name of rishonim that if someone is found
buried under rubble on Shabbat, even if
his brain is crushed and he only has a
short while to live, nevertheless, one res-
cues him so that he may live a little long-
er. (I have already noted in 339B above
that Rav Auerbach zt”’l wrote to me con-
cerning this Mishnah Berurah that it
could be that part of the brain was still
functioning. Rav Neuwirth shlita told me
that it could be that the part that was
crushed was the skull and not necessarily
the brain.)

Rav Eliashiv shlita was asked about a
patient with ALS (see above) who asked
not to be connected to a respirator. In a
responsum (written in his name by Rav
Yosef Ephrati shlita) the Rav shlite rules:
A patient who is beyond cure, and all that
medical science can offer him is a prolon-
gation of chayei sha’ah at the cost of addi-
tional suffering due to the treatment
itself, may refuse the treatment. If, how-
ever, the treatment is not accompanied by
additional suffering, it is forbidden to lis-
ten to him. I also heard this personally
from Rav Eliashiv shlita.

In a recent (August '01) conversation
that I had with Rav Eliashiv shlita con-
cerning a terminal patient, he ruled that
since the patient was conscious and suf-
fering, one was permitted to desist from
intubating him or dialyzing him since
these measures would only serve to -pro-
long his chayei sha’ah. However the pa-
tient, who himself was a great sage,
should be given the choice to decide what
he wished his doctors to do. I asked him
whether this ruling would change if the
patient lost consciousness and he an-
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swered: No, there would be nothing to
gain by any further treatment such as
artificial ventilation or dialysis.

3. RAVWALDENBERG shlita. The Rav
shlita writes'® that as long as the patient
has any spontaneous life even though he
is a gosses, the majority of whom will cer-
tainly die, he is nevertheless given blood,
antibiotics, oxygen and intravenous nour-
ishment, just in case he will be revived,
since a minority may live. Even if this will
only prolong his independent life, this
must be done. It is forbidden to stop any of
the above and the doctor is obligated to
continue to treat him with whatever
treatment is necessary to prolong his in-
dependent life except at the time when
his soul leaves his body. S

4. RAV MOSHE FEINSTEIN zt”l, The
Rav 2t”] writesil1%! It is certainly forbid-
den to do anything to prolong the chayei
sha’ah of a patient when this is accompa-
nied by suffering. In another respon-
sum, 01 the Rav 2”1 writes: If the doctors
have no further means to cure the patient
or even to lessen his suffering, but only to
prolong, by a little, his life of suffering,
they should not give such a treatment ...
There are wicked people who say that a
patient who is a shoteh, or was comatose
because of injury and is lacking “quality of
life” should not be treated. This is not so.
There is an obligation to treat someone
who is so mentally affected that some in-
sensitive people call him a “vegetable,”
and say that he need not be treated if he
becomes ill without suffering and can be
cured to continueé to live a long life. How-
ever it should be obvious and clear that if
he were to become physically ill, one is
obligated to o everything necessary to
save him, regardless of his wisdom or in-
telligence.
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The Rav 2¢"] also discusses a patient
whose basic illness is uncurable but medi-
cation can be given to prolong his life with
its suffering, even for many years but not
for a normal lifespan. He writes:!9% If he
now becomes seriously ill with a second
disease, which does not cause additional
suffering, he must be treated for it, even
against his will, although he will still be
left with the original disease and its suf-
fering. However if the (second) illness
causes additional suffering and neither it
nor its suffering can be treated, so that
people would prefer death rather than liv-
ing a life of such suffering, it would ap-
pear that there is no obligation to treat
him, if he does not wish such treatment
which will merely prolong a life of suffer-
ing. And even if the patient’s wishes are
unknown, one may assume that he would
not want it and there would not be an
obligation to treat. The Rav 2’ also
writes:1%! A seriously ill patient whom
the doctors think will live only seven days
or less, who becomes ill with another life-
threatening illness, such as pneumonia,
- must be treated as necessary, even though
there is no cure for the underlying disease.

In yet another responsum,4 the Rav
2t”l was asked whether there is an obliga-
tion to treat a patient with incurable can-
cer who would then only live a life of
suffering for a few months. The Rav zt"’]
replies that if there was no alternative
treatment, the patient should be told this
and asked if he wishes to have the treat-
ment. For if he prefers to live with suffer-
ing rather than die, he must be given the
treatment, but if he does not wish to live
with suffering the treatment must not be
given, unless this is done to gain time so
as to give the doctors an opportunity to
bring in specialists.

5. SUMMARIZING THE ABOVE
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(where differences of opinion exist Rav
Auerbach zt”'s opinion is quoted):

(1) Every patient must be fed and given
fluids, oxygen and anything else, such as
blood and insulin, as necessary, since
these are intrinsic and natural require-
ments of every human being. If these can
only be given artificially, for example,
oxygen by mask or nasal cannula, food by
naso-gasiric tube or even gastrostomy,
fluids intravenously, this must be done.
Antibiotics and all routine treatments
must be given as necessary. Rav Auerbach
2"l told me that if the patient was a
gosses and would die from his disease be-
fore he would die from lack of the above, if
he rigorously refused to have them given,
one could desist from doing so. However
treatment, once started, cannot be discon-
tinued, if doing so will hasten his death.

(2) A patient with a chronic, incapaci-
tating but non-terminal disease should be
treated as any other patient, including
the administration of full resuscitation if
necessary even if only for chayei sha’ah.
Thus the very aged and senile, someone
with advanced Alzheimer’s disease or a
shoteh must all be treated like any young
robust and healthy individual.

(3) A terminally ill patient should re-
ceive all that is enumerated in the first
section of the summary. However if he
requires extraordinary treatments — for
example surgery, intubation and cardiac
massage — for complications of his under-
lying disease, which will only prolong his
chayei sha’ah but at the cost of additional
pain and suffering to what he already has,
one may desist from such treatments.

(4) ADNR (Do not resuscitate) decision
can be made only if all the following three
conditions have been met: (a) the patient
is terminally ill with a non-treatable dis-
ease; (b) he is suffering greatly, physically
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or mentally; and (c¢) any further treatment
will only prolong his chayei sha’ah and
add to his suffering.

(5) The suffering of the family must
never ever be a part of the decision mak-
ing process.

(6) All nursing care necessary for his
comfort must be given. ,

Remember! The decision “Do not resus-
citate (DNR)” does not mean “Do not treat.”

No decision to withhold treatment of
any kind should be made without consul-
tation with a posek who must be made
aware, in detail, of the patient’s condition
and of the pros and cons of the treatment
concerned. :

Finally, in all situations, the patient
must be given much TLC — Tender, Lov-
ing Care.

CONCLUSION. In conclusion, I cannot
emphasize strongly enough that these are
life and death decisions that can be made
only by a posek who must be made fully
aware of the medical facts as decided by a
full team of medical experts. Although al-
lowing a patient to die is not the same as
actively killing him, it is nevertheless a
very serious sin. Unlike the world atlarge
that is more and more coming to believe
that there is no difference between with-
holding and stopping nourishment, oxy-
gen and treatment in a terminal — and
even not so terminal — patient, and that
both are permissible, Halachah clearly
differentiates between the two. Stopping
is never permissible and withholding may
be, but only in very particular circum-
stances, and then only with the express
ruling of a recognized and medically in-
formed posek. No two patients and no two
circumstances are exactly alike and only
a posek can decide when one may allow a
patient to die and when one must con-
tinue to fight even for a few more mo-
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ments of life, even if only artificially
maintained. As physicians, we should ap-
proach these very difficult problems of life
and death with humility and realize our
fallibility and lack of absolute knowledge.
We must accept completely the tenets of
our Torah as expounded by our Sages,
with the readiness to listen to, and put
into practice, what they tell us. We must
be willing to control our emotions, includ-
ing those of pity and compassion, within
the boundaries set by the Torah. We, who
hold life and death in our hands, must
therefore continually remind:-ourselves
that the Almighty only gave us permis-
sion to treat. : '

See also Nishmat Avraham, vol, 1 Orach
Chaim, Siman 330Q and Assia, “Jewish
Medical Ethics,” vol.1 p. 38, May '89.

6. LIVING WILL. It is quite common-
place in Western society for people to sign,
or be asked to sign, a living will, The pur-
pose of such a will is to let those treating
the patient know what he wishes them to
do or not do for him in the event of illness,
if he is unconscious or unable to commu-
nicate with them because of the loss of his
mental faculties, such as occurs in ad-
vanced Alzheimer’s disease. These wills
may allow even detailed advanced direc-
tives, for example, being given food and
fluids by artificial means, dialysis, intu-
bation, resuscitation. They may include
directives as to when the doctors should
desist from or stop anything that will pro-
long his life, He may also appoint a mem-
ber of his family, a friend or his lawyer to
act on his behalf, He may also be asked to
donate his organs for medical research or
for transplantation.

However, Halachah lays down quite
clearly that one does not have any juris-
diction over or ownership of, one’s body,
be it in life or after death.!%! Therefore
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when the period of dying is long drawn out, ®it is forbidden to
remove the pillow or cushion from under him because it is said
that the feathers of certain fowl cause a prolongation of dying.
Similarly, he should not be moved from where he is lying. How-

one does not have the power to decide
what may or may not be done to him when
he is ill, certainly in decisions of life and
death, and certainly not with regard to
whether his life should be prolonged or
curtailed, even if this is only done pas-
sively (that is by desisting from feeding or
treating, for example). Neither may one
donate any of his organs after death (how-
ever defined) without prior consultation
with a recognized Orthodox posek whose
views are those of gedolei Yisrael.108
Therefore, if one does wish to write such a
will, it must contain only the statement
that:
In the event of my being unable to
participate in decisions of life and
death concerning myself, I appoint
Rabbi ... who will make all such de-
cisions for me and who must be con-
sulted at each step of my illness and
for each separate decision, and his
decision will be binding on all my
caregivers as if they were mine. If
Rabbi ... is not available, Rabbi ...
should be consulted in his absence.
The Rabbis chosen must be recognized
as those whose halachic outlook and déci-
sions are based on those of gedolei Yisrael
and who will consult with them in these
difficult decisions, They must be consulted
at the time that the will is prepared.

(E) it is forbidden to remove the
pillow or cushion from under him.
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The Aruch HaShulchan'*? explains that
the Shulchan Aruch first tells us that it is
forbidden to do anything that will hasten
the patient’s death, for example, remov-
ing the pillow from under his head. Even
if one thinks that it is a mitzvah to hasten
his death for his benefit, for instance, ifhe
is a gosses for a long time and is obviously
suffering greatly, nevertheless it is forbid-
den to do so, for this is Hashem’s Will,
Moreover, not only is it forbidden to pull
the pillow away from under his head, thus
moving his head a substantial distance,
but even to move him a little is forbidden.
And, even if one does not move him at all
but does something that will hasten his
death, this is also forbidden. Any of these
will lead to an earlier death even if it is
not done-to him directly. On the other
hand, if something prevents his soul from
leaving his body, it may be removed, for
since the impediment is external and not
intrinsic to the patient, why should he
suffer? .

The Gemaral%® tells of the elderly inha-
bitants of the town of Luz (where no one
ever died) who, when they tired of living,
walked outside the walls of the town and
died. This is not considered like commit-
ting suicide, or doing something that is
suicidal, for their action only led, indir-
ectly, to death by “natural causes.” See
also the.Gemaral™? that tells us of the
martyrdom of the Tanna, Rebbi Chanina
ben Teradyon. The Yalkut Shimonili®
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ever if there is something external to the patient or on his body
that prevents his soul from leaving him, ®it may be removed,
since by doing so one does not do a positive action to shorten his
life, but merely removes an impediment to his dying. .

84 A dying patient @must not be left alone to die. (¢ is @

relates the story of a very elderly woman
who came to Rebbe Yosi ben Chalafta

' complaining that she was tired of living a

life bereft of pleasure since she could no
longer taste food or drink. On question-
ing her as to what mitzvah she was careful
to keep each day, she answered that even
when she had something she wanted to
do she would forgo it in order to go early
to shul every morning. He told her not to
do so for three days. She did as she was
told and on the third day she took ill and
died. :

None of these examples should be mis-
‘taken for permission to take life or to has-
ten death, whether it be one’s own or
someone else’s. They are all examples
where an action, although premeditated
and certain to lead to death, nevertheless
only leads to an entirely natural death,
and not one directly caused by man.

(F) it may be removed...but merely
removes an impediment to his dying.
A patient was admitted with an ‘acute
myocardial infarction (heart attack) and
cardiat arrest requiring cardiac resuscita-

"tion and artificial respiration. Two days

later his heart stopped again requiring
another resuscitation that left him coma-
tose. He went into kidney failure and
stopped passing urine. His blood pressure
was extremely'low and he required intra-
venous drugs to raise it to normal, and to
keep him alive, After this situation con-
tinued for another half day, and when all
expert advice was unanimous that there
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was no hope of recovery because of the
extensive cardiac damage with the conse-
quent complications, he was defined as a
gosses. Every time that the bag containing
the drug that kept his blood pressure up
to normal was changed, his pressure fell
immediately and it was obvious that he
was being artificially and “cosmetically”
kept. alive. The family asked me to ask
Rav Auerbach zt”’] how long they were ob-
ligated to let-this situation continue,
prolonging his dying and his gesisah. The
Rav 2t answered that, in this particular
situation, there was no longer an obliga-
tion to change the bag when the present
one ran out, for this would come under the
category of “removing the impediment to
dying.”

(G) must not be left alone, The
Taz' writes that this is because the soul
becomes desolate upon leaving the body.
The Beit Lechem Yehudah™"? writes that if
one is with a dying patient, and there is
no one else present who can decide when
the patient has died in order to straighten
his limbs, close his eyes and do whatever
else is necessary, he must not leave him
even if he will miss the opportunity to
pray. e

Rav Auerbach zt”'l wrote to me that ifa
Cohen is alone with a patient who is a
gosses, he must leave the place (not be
under the same roof — author). prever,
Rav Neuwirth shlita told me that this rul-
ing needs further study for there is a con-
troversy as to whether it is permissible or
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where there is a gosses!!® and the Rama
rules that it would be “best to act strictly.”
And, although the Shach™4 quotes the
Bach’s ruling that the halachah is that
the Cohen must be careful not to enter,
the Shach himself rules that if the Cohen
was sleeping, there would be no need to
awaken him so that he should leave. (If ¢
corpse were there, then the Cohen must be
awakened so that he can leave immediately
— author) If the Cohen is told and he is
completely undressed, he may get dressed
before leaving. Moreover, it would be pos-
sibly true to say that there is no obligation
for the Cohen to leave. The language of
the Shulchan Aruch is that it is forbidden
for a Cohen to enter, meaning that it is
only specifically entering such a room
that is forbidden. However it would be
proper to act strictly and leave the room,
since other poskim have not differentiated
between entering the room and remain-
ing there (end of quote from Rav Neuwirth
shlita).

Rav Auerbach zt”l wrote to me again:
But there are poskim who rule according
to the opinion in the Gemara®™® that a
Cohen is forbidden by the Torah to be in
the same room as a gosses. Therefore,
although we rule according to the opinion
that this is not forbidden by Torah law,
nevertheless we should be concerned that
the Cohen may come to set aside Torah
law (if the gosses dies while he is'still in the
room — author). Thus the Shach rules
that it would be right for him to act
strictly and leave.

On the other hand, Rav Auerbach zt”l
told me that if the gosses is conscious and
afraid to be left alone, and there is a possi-
bility that were he to be left alone this fear
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would hasten his death, it is forbidden for
the Cohen to leave him.

The Pitchei Teshuvah!'®) writes that a
doctor who is a Cohen may enter the place
where there is a gosses in order to treat
him, even if another doctor who is not a
Cohen is already present. The Chatam So-
fert7 also writes that it is obvious, even
according to those poskim who rule that a
Cohen may not enter a place where there
is a gosses, nevertheless, a Cohen who is a
doctor may, since in this case there is a
possibility of pikuach nefesh. The Cohen-
doctor should enter and help to treat, ifhe
is needed. Moreover, even after the pa-
tient was thought to have died, if any
slight movement is discerned, the Cohen-
doctor must hurry in even though there is
only a remote possibility of saving his life.
And, concludes the Pitchei Teshuvah,
although the Chatam Sofer was uncertain
as to the ruling about the Cohen-doctor
treating a gosses if another non-Cohen
doctor was present, he should help in
treating the gosses, for the patient may
not be. worthy to be cured by everyone.

Incidentally, Rav Auerbach zt’l told me
that when Rabban Shimon ben Gamliel
was beheaded by the Romans,!® Rebbe
Yishmael, the Cohen Gadol, who was next
in line for execution, took the head in his
lap and cried bitterly. The Rav 2] asked
rhetorically: How could he do this, he
was a Cohen and forbidden (by Torah law)
to defile himself by touching the dead?
(He could have wept without touching the
corpse — author) The Rav z’l answered
that it is obvious that he asked, and re-
ceived permission, to do so. In this way
his execution was delayed by a few more
moments and it was permissible to do this
to gain a few more moments of life, (1!
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‘mitzvah to stand by him at the time ®his soul leaves the body as
it says: “Can one live eternally, never to see the pit? Though he
sees that wise men die...” [Psalms 49:10].)

(H) his soul leaves the body.
ARTIFICIAL RESPIRATION. Mouth-
to-mouth (in adults) or mouth-to-nose (in
children) respiration has been known to
modern medicine for about forty years.
Many think that the first description of
this is to be found in the Tarach, in the
stories of the prophets Elijah"? and
Elisha,?!l egch of whom revived a dead
child in this way. However the text shows
that this is not true. Eljjah prayed to Ha-

.shem after having stretched himself over

the boy three times. Elisha came some
time after the boy had died. He also
prayed to Hashem, lay upon the boy, pla-
cing his mouth upon his mouth, his eyes
upon his eyes and his palms upon his
palms. He stretched himself out over him
and warmed the boys flesh. He then
walked up and down and again stretched
himself out over the boy’s body until the
boy sneezed seven times and opened his
eyes. In both cases no mention is made of

mouth-to-mouth breathing and, in any

event, in the natural way of things, lying

. on someone who is not breathing would

hardly be conducive to a successful resus-
citation. According to most of our
Sages,122 in both cases the boys were
dead and what the prophets did was to
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pray to Hashem to resurrect them. How-
ever a source for mouth-to-mouth and
mouth-to-nose respiration can be found in
Chazal "% We are told that when the
spies came to Hebron, Talmy the King
yelled (in surprise at these grasshoppers
who looked like menli?! — guthor) and the
spies fell on their faces to the ground.
They (the inhabitants) started to puffinto
their mouths and blow into their noses (in
order to resuscitate them’?s) until they
revived. ,

Incidentally, the practice of intubation
— whereby a hollow tube is inserted into
the windpipe of a non-breathing patient
so that he can be ventilated artificially,
either by manually operating a balloon
connected to the tube or by connecting the
tube to a respirator — is also only known
to medicine during the last one hundred
years or so. However the Tur, who lived
gome seven hundred years ago, writes!!%¢!
that when a baby was born dead, the mid-
wife would take a hollow reed (shefoferet),
place it in the baby’s throat and then puff
into it, thus reviving him. The name Shi-
fra (who, Chazal tell, us was Moshe Rabbei-
nu’s mother Yocheved and was one of the
two midwives in Egypt some 3400 years ago
— author) comes from the word shefoferet.
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